
AGREEMENT 

This agreement is made and entered into by and between the City of Prosser, a 
Municipal Corporation located in Prosser Washington, hereinafter referred to as First Party, and 
the Prosser Swim Team, a Washington nonprofit corporation and a member of the Mid Valley 
Swim League, and a member of the Amateur Athletic Union of the U. S. Inc., a Non-Profit 
Corporation, hereinafter referred to as Second Party, this I [,'1"" day of'··-~Vvirt( , 2015; 

Whereas, the City of Prosser owns and operates an Aquatic Center located at E.J. Miller 
Park; and 

Whereas, the parties desire to enter into an agreement setting forth the rights and 
responsibilities of each party; 

Now, therefore, in consideration of the mutual terms and conditions contained herein, 
the First Party and Second Party agree as follows: 

I. First Party agrees to allow Second Party the use of the lap pool at First Party's Aquatic 
Center, located at E. J. Miller Park, and Second Party agrees to use the lap pool at First Party's 
Aquatic Center, in accordance with the terms and conditions contained in this agreement. This 
agreement replaces that certain agreement dated April 15, 2015, between the parties hereto. 

2. Second Party may use the aquatic center lap pool for practices and swim meets 
commencing on Friday, June 5, 2015 and terminating on August 15, 2016, provided that the City 
does not encounter issues in opening its facility for any reason. All practices will take place 
between 7:00 a.m. and 9:30 a.m., Monday through Friday in the lap pool at the Aquatic Center. 
Second Party agrees to be out of the lap pool by 9:30 a.m., Monday through Friday to allow the 
City to operate other scheduled programs. Second Party may, at the sole discretion of First Party, 
use the lap pool on a non-scheduled day or at a time, other than the above listed schedule, for 
practice, provided Second Party submits a written request to First Party's aquatics manager at 
least five ( 5) business days prior to the date the non-scheduled practice is proposed to take place. 
(Business days are considered the hours City Hall is normally in operation.) The proposed 
change is not guaranteed since it may affect First Party's other programs. First Party's aquatics 
manager will respond to Second Party's request within two (2) business days, in writing, with an 
acceptance or denial of the proposed change. Second Party will allow members of the public to 
join First Party during their practice from 7:00 a.m. to 8:30 a.m. for lap swimming purposes. If 
Second Party is not conducting lap swim during practice, Second Party will make a minimum of 
two (2) lanes available to the public for lap swimming purposes. 

3. Second Party may use the lap pool for the home swim team meets or swim clinics from 
5 :30 PM to 11 :00 PM, unless otherwise indicated, on the following dates: 

June 16, 2015 July 9, 2015 
June 23, 2015 July 16, 2015 
June 30, 2015 July 23, 2016 



The Mayor of First Party and the President of Second Party are hereby authorized to sign a 
memorandum of understanding setting forth the dates for the home swim team meets or swim 
clinics for the 2016 term of this agreement. 

Additionally, the Second Party is permitted to enter the premises thirty (30) minutes prior to 
swim clinics or swim team meets for the purposes of setting up tables or general preparation. 
During this preparation time, the Second Party will not have access to the pool itself until the 
scheduled session time. 

4. Second Party may have sole use of the lap pool and pavilions in the lap pool area for 
Second Party's "End of the Year" banquet on August 6, 2015 from 6:00 p.m. to 10:00 p.m. 
Additionally, the Second Party will have sole use of the recreation pool and pavilions for the 
Second Party's "End of the Year" banquet on August 6, 2015 from 8:00 p.m. to 10:00 p.m. 

Second Party may also have use of the aquatic center for said banquet on a future date as 
determined below for the 2016 "End of the Year" banquet from 6:00 p.m. to 10:00 p.m. The 
Mayor of First Party and the President of Second Party are hereby authorized to sign a 
memorandum of understanding setting forth the dates for the 2016 "End of the Year" banquet 
and use of the lap pool and pavilions in the pool area for the 2016 term of this agreement. 

5. Second Party may have sole use of the Prosser Aquatic Center including but not limited 
to the lap pool, recreation pool, and pavilions for the Second Party's Regional Swim Team 
Championship Tournament on July 31, 2015 through August 2, 2015. The Mayor of the First 
Party and President of the Second Party are hereby authorized to sign a memorandum of 
understanding outlining use of the aquatic center, staff, and other event logistics if necessary. 
Additionally, the Second Party may have sole use of the EJ Miller Park grounds including but 
not limited to the pavilion, parking areas, grassy areas, and restrooms during this event. 

6. First Party will schedule lifeguards for all swim team functions. A minimum of two (2) 
lifeguards will be scheduled for swim team practices, and one (1) lifeguard and one (1) assistant 
manager will be scheduled for all home swim team meets. Second Party hereby acknowledges 
that lifeguards are employees of First Party and to that extent they shall have full decision
making authority pertaining to any situation that may arise during a swim team function. 
Swimmers are not allowed to enter the water until a lifeguard is on deck, and no person who is a 
lifeguard and swim team member may guard at swim team practices, swim team meets, or any 
other swim team event. 

7. Second Party's shall clean up after all swim team practices and meets. If First Party is 
required to clean up after a practice or meet, Second Party agrees to pay First Party for the cost to 
clean up the facility. Seeond Party agrees to pay First Party $25 per hour for every lifeguard 
required to clean up after a swim team practice or meet. 

8. Second Party shall provide insurance in accordance with the certificate of insurance 
attached hereto as exhibit "A" and incorporated herein as if fully set forth. Second Party hereby 
swears under penalty of perjury that Second Party is entitled to insurance coverage as member 
club of the listed insured on exhibit "A". Second Party agrees to maintain the insurance 



coverage as provided on exhibit "A" during the term of this agreement. Second Party agrees to 
conduct no activities at the First Party's aquatic center for which insurance coverage is not 
provided for by the certificate of insurance attached hereto. 

9. Second Party shall indemnify and hold the City and its agents, employees, and/or 
officers, harmless from and shall process and defend at its own expense any and all claims, 
demands, suits, at law or equity, actions, penalties, loss, damages, or costs, of whatsoever kind or 
nature, brought against the City arising out of, or in eonnection with, or incident to this 
Agreement; provided, however, that if such claims are caused by or result from the concurrent 
negligence of the City, its agents, employees, and/or officers, this indemnity provisions shall be 
valid and enforceable only to the extent of the negligence of Second Party; and provided further, 
that nothing herein shall require Second Party to hold harmless or defend the City, its agents, 
employees, and/or officers for damages or loss caused by the City's sole negligence. Second 
Party expressly agrees that the indemnification provided herein constitutes Second Party's waiver 
of immunity under Title 51 R.C.W., for the purposes of this Agreement. The parties have 
mutually negotiated this waiver. The provisions of this section shall survive the expiration or 
termination of this Agreement. 

10. The Second Party agrees to pay the City the sum of one thousand ($1000) dollars (U.S 
Currency) for the use of the facility, each year, on or before July 15111

• This sum may be re
negotiated and addressed for the 2016 term of this agreement provided that one of the parties 
requests, in writing, the renegotiation on or before March 15, 2016. The parties agree to negotiate 
any changes in the amount of such payment in good faith. The City shall refund $25 to any swim 
team member who purchased such a pass in accordance with that certain agreement between the 
parties hereto dated: April 15, 2015. 

11. Second Party will follow all posted rules, and agrees to follow these additional rules: 

When the bathhouse is being used by the swim team, a responsible adult's supervision is 
necessary. 

Parents not actively pa11icipating as supervisors during practices are only allowed in 
designated areas on the deck to help keep emergency response traffic flow available. 

Second Party will ensure the swim team is maintaining cleanliness when such facilities 
are in use by Second Party. 

12. Second Party shall not allow food on the pool deck except in designated areas. Second 
Party shall not allow food in the bathhouse at any time. 

13. Second Party agrees to provide First Party with a list of board member names, mailing 
addresses, and home and cell phone numbers before Second Party's first practice session. Second 
Party acknowledges that all such information shall be considered public and must be released by 
First Party pursuant to a records request. 

14. This agreement shall terminate on August 15, 2016. 



15. The First Party and Second Party intend that an independent contractual relationship be 
created by this agreement. The Second Party is not considered to be an employee of the First 
Party for any purpose and neither the Second Party nor any employee or volunteer of Second 
Party shall be entitled to any of the benefits the First Party provides for the First Party's 
employees, including, but not limited to, health insurance, sick or annual leave, or workers 
compensation. The Second Party specifically represents and stipulates that the Second Party is 
engaged in the business of providing swim club services to its members, whether or not for profit 
and that the Second Party is fully registered and legally authorized to conduct such business, and 
pays all necessary taxes and assessments levied against such business. The terms of this 
agreement are not intended to create any duties, obligations or liabilities to any third parties. 
Neither party intends this agreement to create any third-party beneficiaries to this agreement. 

16. If the Second Party defaults or fails to comply with the terms and conditions of this 
agreement, the First Party may, in its sole discretion, suspend or terminate this agreement. In the 
event that the First Party elects to suspend or terminate pursuant to this section, then the First 
Party shall provide written notice describing, in detail, the reasons for the suspension or 
termination of this agreement. Such notice shall be provided 10 business days before the 
effective date of the suspension or termination to Second Party. In the event that Second Party 
cures its default under this agreement or otherwise satisfies the First Party that the reasons for 
suspension or termination no longer exist, then the First Party may, in its sole discretion, 
withdraw the suspension or termination notice and the agreement shall continue in accordance 
with its terms. The Finance Director is authorized to represent the First Party and make all 
decisions necessary to enforce this paragraph. 

17. The First Party and Second Party may, agree from time to time, to change or modify this 
agreement. Any such change, amendment or modification shall be in writing and signed by all 
parties. 

18. The Second Party shall not assign any interest on this agreement and shall not transfer 
any interest on the Agreement without prior written consent of the City. 

19. The Second Party shall comply with all applicable laws, ordinances, and codes of the 
state and local government. 

20. The provisions of this agreement are hereby declared to be severable. If any section, 
subsection, sentence, clause, or phrase of this agreement or such lease or its application to any 
person or circumstance is for any reason held to be invalid or unconstitutional, the remainder of 
this agreement and the lease shall not as a result of said section, subsection, sentence, clause or 
phrase be held unconstitutional or invalid. 

21. General: The First Party and Second Party further agree: 

A. The Second Party is not an agent of the First Party and does not have authority to 
bind the First Party to any fiscal or contractual obligation, except as specifically set forth 
in this agreement. 

B. This agreement contains all terms and conditions agreed by the parties. 



C. W AIYER. Failure by either party at any time to require performance by the other 
of any of the provisions hereof shall in no way affect the party's rights hereunder to 
enforce the same, nor shall waiver by him of any breach hereof be held to be a waiver of 
any succeeding breach, nor a waiver of this non-waiver clause. 

D. BINDING EFFECT. The covenants, terms and conditions of this agreement 
shall extend to, be binding upon and inure to the benefit of the parties and to their 
successors and assigns, provided consent to an assignment is agreed to by First Party. 

E. ASSIGNMENT. Nothing contained in this agreement shall be construed to 
permit the assignment by Second Party of any right or obligations hereunder, and such 
assignment is expressly prohibited without the prior written approval of City. 

F. INTERPRETATION. This Agreement shall be interpreted according to, and 
enforced under, the Laws of the State of Washington. Venue for any legal action under 
this Agreement shall be in Benton County, State of Washington. 

G. NUMBER, GENDER AND CAPTION. In construing this agreement, it is 
understood that if the context so requires, the singular shall include the plural and the 
plural the singular. The masculine and neuter shall include the masculine, feminine and 
neuter as the context requires. All captions used herein are intended solely for 
convenience for reference, shall in no way limit any provision(s) of this Agreement and 
are not to be considered in the interpretation of its terms. 

H. CONFLICT OF PROVISIONS. In case of conflict, the more specific provision of 
this Agreement shall control. 

1. TIME. Time is of the essence of this Agreement. 

J. ENTIRE AGREEMENT. This document is the entire, final and complete 
Agreement of the parties pertaining to the engagement of Contractor for professional 
services and supersedes and replaces all written and oral agreements heretofore made or 
existing by and between the parties insofar as the engagement hereinabove described is 
concerned. 

K. DUPLICATE ORIGINALS. At the time of signing this Agreement, the parties 
acknowledged that two (2) copies were signed and each shall be treated as a duplicate 
original. 

L. NON-DISCRIMINATION. Each party agrees that it shall not discriminate 
against any person on the grounds of race, creed, color, religion, national origin, sex, age, 
marital status, political affiliation or belief, sexual orientation as defined in RCW 
49.60.040, or the presence of any sensory, mental or physical handicap in violation of any 
applicable federal or state law or regulation and each party agrees to be an Equal 
Opportunity Employer. 

M. AUTHORITY. The undersigned hereby state that they have the authority to 
execute this document on behalf of the undersigned's entity. 



N. NOTICES. All notices, requests, demands and other communications required by 
or permitted under this agreement shall be reduced to writing and deemed to have been 
duly given when received by the party to whom directed: Provided however, that notice 
shall be deemed conclusively given at the time of its deposit when sent by Certified or 
Registered mail, Return Receipt Requested, at the address as set forth below, or such 
other address as is hereafter designated by either party by written notice thereof to the 
other party. 

First Party: 

Second Party: 

City of Prosser 
601 7'h Street 
Prosser, Washington 99350 
Attn: City Clerk 
(509)786-2332 
(509)786-3717 (FAX) 

Prosser Swim Team 
C/O Jon Cox 
Address PO Box 1252 
Prosser, Washington 
Cell Phone# 832-3039 

First PartJ? ~ 

By /{~~4 By~---""~"---?-~,e:_~~~~~
Paul Warden, Mayor · Its Pr 

Attest: 

"" (l ljvl~ \(\(\~;> l~ ___ ) 
el Shaw, City Clerk 

Approved as to Form: 

Howard Saxton, City Attorney 


